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Criminal Appeal NO. 04(S-1)/ 2020 

 

IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Sri Chatra Bhukhan Gogoi, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 04 (S-1)/ 2020 

  

Arun Das 
       …………………  Appellant. 

 
- Versus – 

 
1.  State of Assam and  

2.  Sri B.K. Bose.      …………… Respondents. 

 

A P P E A R A N C E 

 

For the Appellant  : Sri P. K. Sarmah, Advocate. 

  

For the Respondents   :  Sri M. C. Baruah, Advocate.  

    

Date of Argument  : 07-03-2022. 

 

Date of Judgment  : 04-05-2022. 

 

J U D G M E N T 

1.  This is an appeal under section 374 (3) (a) of the Criminal Procedure 

Code, 1973 against the impugned judgment and order dated 15-02-2020 

passed by learned Chief Judicial Magistrate, Sonitpur, Tezpur in connection 

with G.R. Case No. 1716/2003 whereby the learned Chief Judicial Magistrate 

convicted accused Arun Das u/s 468/419 IPC and sentenced him u/s 468 IPC 

to undergo S.I. for 2 (Two) years and also to pay fine of Rs. 10,000/- 

(Rupees Ten Thousand) I/D to Simple Imprisonment for another 6 (six) 
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months and sentenced him u/s 419 IPC to undergo S.I. for 6 (six) months. 

Both the sentences shall run concurrently.   

2.  The brief fact of the prosecution case as enumerated in the appeal 

memo is that Informant, B. K. Bose lodged an ejahar on 28.11.2003 stating 

inter alia that on 28.11.03, the PG Bank, Tezpur, presented a demand draft 

no. 765408 dtd. 22.11.03 of the Apex bank Ltd. Jonai Branch, Srl. No. 391 

for Rs. 10 lacs in favour of Regional Director Central Silk Board, Tezpur 

drawn on the Tezpur Branch of the Assam Cooperative Apex Bank for 

collection. On verifying the signatures of the issuing branch, the signatures 

were found different from the specimen signatures of their record. On 

confirmation from Jonai Branch, it was found that the said drafts were not 

issued by Jonai Branch and the same has been forged. Accordingly, payment 

of the said DD was stopped with intimation to the PG Bank Tezpur. That, on 

25.11.03 said PG Bank Tezpur presented a similar DD No. 765402 dtd. 

18.11.03 of Jonai Branch of this bank Srl. No. 384 for Rs. 7,70,000/- in 

favour of the same payee drawn on this branch for collection and payment 

thereof was made to the PG Bank Tezpur Branch through clearing house 

without any suspicion. But on a telephonic conversation with the Jonai 

branch of the bank it was learnt that Jonai branch did not issue the said 

demand drafts dt 18.11.03 and that the same was forged. That, learning 

about the forgery PG Bank Tezpur was immediately contacted and the said 

PG Bank Tezpur Branch informed them that a sum of Rs. 7 lacs out of the 

Rs. 7,70,000/- against the DD dated 18.11.03 had been withdrawn by the 

A/C holder from PG Bank Tezpur in the mean time. 

3. Police on receiving the ejahar registered the same as Tezpur P.S 

Case No 855/03 U/S 468/420 IPC and started investigation of the same. On 

completion of investigation, police submitted charge sheet against the 

accused persons namely Arun Das, Ramesh Ch Patir, and Kailash Ch Sarma 

u/s 419/420/468/471/109 IPC. 

4.  Receiving summons accused appeared in court to face trial. On their 

appearance, particulars of offences u/s 468/420 IPC on being read over and 

explained accused persons pleaded not guilty and claimed trial. 
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 5. During trial, prosecution side examined 37 (thirty seven) witnesses 

which were duly cross-examined by defence. One court witness was also 

examined which was also duly cross-examined. In the examination of 

accused persons u/s 313 Cr.P.C., they denied all the prosecution evidence as 

false and concocted and pleaded their innocence.  

6. After hearing the learned lawyers appearing for both sides and on 

consideration of materials on record, the learned Chief Judicial Magistrate 

vide impugned judgment and order dated 15-02-2022 convicted accused 

Arun Das u/s 468/419 IPC and sentenced him u/s 468 IPC to undergo S.I. 

for 2 (Two) years and also to pay fine of Rs. 10,000/- (Rupees Ten 

Thousand) I/D to Simple Imprisonment for another 6 (six) months and 

sentenced him u/s 419 IPC to undergo S.I. for 6 (six) months. Both the 

sentences shall run concurrently. However, Accused Kailash Sarma was 

acquitted from the charge u/s 468/420 IPC. 

7. Being highly aggrieved and dissatisfied, the appellant preferred this 

appeal amongst the following grounds: 

  i) That the learned Magistrate committed grave error in fact as well 

as in law in passing the impugned judgment of conviction without proper 

appreciation of evidence on record. 

  ii) That the order and judgment of learned trial court is not 

maintainable in law and hence it is liable to be set aside.  

  iii) That the learned trial court failed to appreciate the evidence of 

the prosecution witnesses in true prospective in recording the judgment of 

conviction and did not apply his judicial mind while passing the impugned 

judgment. 

  iv) That the evidence of prosecution witnesses are full of 

inconsistencies, discrepant and contradictory one on the basis of which the 

conviction cannot be sustained. 
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  v) That the learned trial court while passing the impugned judgment 

did not consider the fact that the prosecution miserably failed to bring home 

the charges u/s 468/419 IPC and wrongly passed the impugned judgment. 

  vi) That none of the witnesses of the PG Bank deposed that accused 

opened an account in PG Bank, Tezpur Branch and collected money through 

demand draft. None of the witnesses stated that seized money belong to 

their bank. 

  vii) That the Investigating Officers namely, PW36 Someswar Laskar 

& PW37 Durlav Das did not adduce any implicating evidence in court 

showing the complicity of the accused appellant. 

  viii) The impugned judgment was based on conjectures and 

surmises. Therefore, it is assiduously pleaded that the impugned judgment 

cannot be sustained in law in any stretch of imagination and as such the 

same is liable to be set aside. 

8. Point for determination: 

  ―Whether the learned trial court passed the judgment of conviction 

and sentence without appreciating the evidence and law in right perspective 

and as such the impugned judgment of conviction and sentence is liable to 

be set aside in this appeal ?”    

DISCUSSION, DECISION AND REASONS THEREOF: 

9. I have heard the learned lawyers appearing for both sides. 

10. Learned lawyer Sri P. K. Sarmah appearing for the appellant 

arduously contended that the impugned judgment passed by the learned 

Chief Judicial Magistrate, Sonitpur, Tezpur dated 15-02-2020 is inflicted with 

many inherent defects in law and facts and therefore, it cannot be allowed to 

sustain in law. If the judgment is allowed to sustain there would be travesty 

of justice as the judgment of conviction was based without proper 

appreciation of evidence and documents available on record.  



Page 5   

 

Criminal Appeal NO. 04(S-1)/ 2020 

 

11. Learned PP Sri Munin Chandra Baruah appearing for the State 

however, vociferously contended that there is no need to interfere in the 

findings of the learned trial court as the judgment was passed based on 

proper appreciation of facts and evidence on record. While passing the 

impugned judgment learned trial court believed the evidence of the 

prosecution witnesses and after proper appreciation of their evidence come 

to the correct finding that the accused committed the offences u/s 419/468 

IPC. Therefore, there is no infirmity in the impugned judgment requiring any 

interference by this court in appeal. The judgment of the learned trial court 

is backed by good reason. So, it is contended that the impugned judgment 

deserve to be upheld. 

12. Now, in view of the heated rival submissions of the learned counsels 

appearing for both sides and in view of the findings of the learned trial court 

convicting the accused/ appellant u/s 468/419 IPC, it is to be seen by this 

court as to whether the prosecution has been able to establish the 

ingredients of the offences u/s 419/468  IPC and the learned trial court 

rightly appreciated the evidence, documents & law in holding the accused 

Arun Das guilty u/s 419/468 IPC. 

13. Before appreciating the correctness or otherwise of the impugned 

judgment under challenge, it is deemed appropriate to refer Sections 

463/468 IPC. 

  463. Forgery.— Whoever makes any false document or false electronic record or 

part of a document or electronic record, with intent to cause damage or injury], to the public 

or to any person, or to support any claim or title, or to cause any person to part with 

property, or to enter into any express or implied contract, or with intent to commit fraud or 

that fraud may be committed, commits forgery. 

  468. Forgery for purpose of cheating.—Whoever commits forgery, intending 

that the [document or electronic record forged] shall be used for the purpose of cheating, 

shall be punished with imprisonment of either description for a term which may extend to 

seven years, and shall also be liable to fine.” 

14. Section 463 IPC defines forgery which says that whoever makes any 

false document or false electronic record or part of a document or electronic 

record, with intent to cause damage or injury], to the public or to any 
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person, or to support any claim or title, or to cause any person to part with 

property, or to enter into any express or implied contract, or with intent to 

commit fraud or that fraud may be committed, commits forgery. Section 468 

IPC prescribes punishment for forgery for purpose of cheating. 

15. Now, in the context of the definitions of the offence of Section 463 

and punishment prescribed u/s 468 IPC, it is to be seen whether prosecution 

has been able to establish the ingredients of the offence against accused 

Arun Das for sustaining conviction u/s 468 IPC by way of adducing credible 

and trustworthy evidence and the learned trial court while convicting the 

accused person under aforesaid Sections of law appreciated evidence 

available on record in proper perspective and righty recorded judgment of 

conviction against accused Arun Das. 

16. In order to establish the case, prosecution side adduced evidence of 

as many as 37 witnesses and produced and proved as many as 16 nos. of 

documents which are marked as Material Ext. 1 to 16 and the learned trial 

court While recording judgment of conviction against accused Arun Das 

considered documents produced & proved and then summarized the 

evidence. It is seen that the learned trial court summarized his findings in 

paragraph 57 of the impugned judgment which is quoted below: 

  “57) Now in the present case the facts so proved clearly establishes that 

accused Arun Das made a false document in the form of two forged drafts 

amounting to ₹7,70,000/- and ₹10,00,000/- with an intention of causing it to believe 

that the same was made under the authority of a person i:e the Director of Central 

Silk Board an entity which in fact never existed. In the process he also took help of a 

forged document i:e M.Ext7, (wrongly marked as M.Ext1 in the evidence) an 

authority letter purportedly shown to have been issued by the General Manager 

Administration, with a view to collect the bank draft books form the Jonai Branch of 

Apex bank by impersonating himself as Moneswar Boro. Prosecution had also 

through the incriminating circumstances viz the evidence of PW9, the subsequent 

recovery of the cheque book in the name of Regional Director Central Silk Board 

from the house of accused Arun Das and the opinion evidence of the FSL expert 

about matching of disputed writings and signatures appearing in the account opening 

form, deposit slip etc with the specimen signatures of accused Arun Das established 

that it was accused Arun Das who indeed opened the fake account in the name of 

Regional Director Central Silk Board Napam Tezpur at the Pragjyotish Gaolia Bank 
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Tezpur branch. Thus accused Arun Das is proved to have committed an offence 

punishable u/s 468 IPC. Similarly the act of the accused Arun Das in identifying 

himself as Moneswar Boro to collect the bank draft books from Jonai branch also 

proves beyond doubt that he had cheated by pretending himself to be Moneswar 

Boro and thereby had committed offence u/s 416 IPC punishable u/s 419 IPC. 

Accused Arun Das is therefore held guilty for the offences punishable u/s 468 IPC 

and also u/s 419 IPC.” 

17. Having scanned the findings of the learned trial court and on 

microscopic examination of the evidence on record this court don‟t find any 

infirmity in the findings of the learned trial court in convicting accused Arun 

Das U/S 468 IPC because there is overwhelming credible, corroborative and 

trustworthy evidence against accused Arun Das for commission of offence 

under section 468 IPC and the learned trial court after proper appreciation of 

the evidence on record rightly come to findings that accused is guilty of 

offence under section 468 IPC because on independent assessment of the 

contents of the FIR with that of the evidence of the witnesses vis-à-vis 

documents it is seen that the contents of the FIR has been duly corroborated 

by the  evidence of the witnesses. On perusal of the Ejahar, Ext. 1  it is seen 

that on 28-11-2003 the PG Bank, Tezpur Branch presented a demand draft 

No. 765408 dated 22-11-2003 in the Assam Co-operative Apex Bank Ltd of 

Jonai Branch Serial No. 391 for ₹10 Lakh in favour of Regional Director, 

Central Silk Board, Tezpur, drawn on the Tezpur Branch of the Assam Co-

Operative Apex Bank Ltd. for collection in the Assam Co-Operative Apex 

Bank Ltd. However, on verification of the signatures of the authorized 

signatories of the issuing branch, the signatures were found different from 

the specimen signatures found in the record of the bank. On confirmation 

over telephone from the Jonai Branch, it is found that the aforesaid demand 

draft was not issued by the Jonai Branch of Assam Co-Operative Apex Bank 

Ltd. and it is found that the aforesaid DD were found forged. Accordingly, 

payment of the said DD dated 22-11-2003 has been stopped with intimation 

to PG Bank, Tezpur. Moreover, on 25-11-2003 said PG Bank, Tezpur Branch 

also presented a similar demand draft No. 765402 dated 18-11-2003 of Jonai 

Branch of the Assam Co-Operative Apex Bank Ltd. Serial No. 384 for 

₹7,70,000-/ in favour of the same payee drawn on the Assam Co-Operative 
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Apex Bank Ltd for collection and payment thereof was made to the PG Bank, 

Tezpur Branch through clearing house without any suspicion. On query, it is 

also learnt that Jonai Branch did not issue the said demand draft dated 18-

11-2003. On being queried PG Bank, Tezpur Branch informed that sum of 

₹7,00,000/- out of ₹7,70,000/- against the DD dated 18-11-2003 has already 

been withdrawn by account holder from the PG Bank, Tezpur Branch and it 

is apprehended that a fraud has been committed upon the Assam Co-

Operative Apex Bank Ltd, Tezpur Branch. To that effect one B.K. Bose, 

Branch Manager of Assam Co-operative Apex Bank Ltd. lodged an FIR in the 

Tezpur PS for taking action in accordance with law.  

18. Now, it is to be seen what the Branch Manager of Assam Co-

operative Apex Bank Ltd. Mr. B K Bose has said in court on oath.  

19. On perusal of the evidence of PW1, Sri Bhanu Kumar Bose, Branch 

Manager, Apex Bank Tezpur Branch it appears that the Branch Manager very 

candidly exposed accused Arun Das in committing offence under section 468 

IPC  as he in his deposition stated that the incident came to light on 28-11-

2003 while he was posted as Branch Manager of Apex Bank, Tezpur as he 

came to know that draft amounting to ₹10 lakh issued from Apex bank, 

Jonai Branch, in the name of Regional Director, Central Silk Board, was sent 

for collection by the P.G Bank (Pragjyotish Gaonlia Bank) Tezpur branch, to 

their bank for payment, as the same was drawn on their bank. 

20. It is also evident from the deposition of PW1 that prior to the above 

draft of ₹10 lakhs, a similar draft for an amount of ₹7,70,000/- issued from 

the same branch in the name of the same party, came to their bank for 

collection from P.G bank earlier, and the same was accordingly cleared and 

payment of which was made accordingly in the name of accused Arun Das, 

Regional Director, Central Silk Board. 

21. It is also evident from his deposition that this time, when the 

aforementioned draft of ₹10 lakh came, he stopped the payment of the said 

draft as the signature of the issuing authority did not tally, and moreover 

there were no signatures of authorized signatory Romesh Patir and Girin 



Page 9   

 

Criminal Appeal NO. 04(S-1)/ 2020 

 

Marang in the said drafts. Out of suspicion, he immediately informed the 

matter to Jonai Branch and the Jonai branch informed him that they had 

neither issued the draft of ₹10 lakhs nor they had issued a draft of 

₹7,70,000/- earlier. He, thereafter, asked the PG Bank to stop payment. At 

that time, PG bank informed him that the accused had previously withdrawn 

seven lakhs from the bank and he is supposed to come and collect the 

remaining ₹70,000/- that day along with ₹10 lakhs. He also came to know 

that the accused persons previously had committed the same act of fraud 

with Silchar Apex Bank. Thereafter, he asked PG Bank Manager Mr. Kailash 

Sharma to enquire as to whether the required criteria was fulfilled at the 

time of opening of the account of the accused to which he replied that the 

same had not been followed at the time of opening of the account. Mr. 

Kailash Sarma further informed him that there was no introducer of the 

account and there was even no introducer of the firm in the name of which 

the account was opened. Moreover, no such firm was found in the address. 

Thereafter, he lodged the ejahar (Ext. 1). When Kailash Sharma was asked 

about the matter he told him that the accused Arun Das had opened the said 

account in the name of a fake business establishment and also collected the 

amount of Rs. 7 lakhs from the bank. After some days, police came and 

seized specimen signature cards of many employees of their bank branch 

from him vide Ext. 2 and he identified the said specimen card as M. Ext. 1. 

He also stated that accused Arun Das had already collected the two draft 

books from which two drafts were used for committing the act of forgery by 

forging the signature of the manager of Jonai branch. He also identified the 

two drafts as M. Ext. 2 & 3. 

22. It is seen that the very evidence of P W 1 in the context of the FIR 

made out a clear case against accused Arun Das for commission of the 

offence under section 468 IPC as accused Arun Das not being the authority 

had withdrawn Rs 7,00000/- from P G Bank on the strength of  demand 

draft collected by him from Apex Bank Ltd Jonai Branch and by opening 

account without there being an introducer of the account in the name of a 

fake entity the Regional Director, Central Silk Board, Napam, Tezpur 

withdrawn money. 
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23. It is evident that accused Arun Das made a false document (demand 

draft) with intent to cause damage or injury to the Apex Bank, Tezpur 

Branch through the PG Bank on the strength of a false claim and for that 

purpose entered into illegal acts of withdrawing ₹700000/- with intent to 

commit fraud and thereby committed the offence of forgery punishable 

under section 468 IPC. 

24. PW2, Sri Jogendra Nath Sarmah who was the Sub Accountant of 

Apex Bank also in his evidence categorically deposed that from 1990 to 

2006, he was posted at Apex Branch, Tezpur branch and in the year 2003, 

Sri Bhanu Kr. Bose was the Branch Manager and he stated that a draft 

amounting to ₹7,70,000/- came from Jonai Branch for payment which was 

issued in the name of Deputy Director of Central Silk Board. He does not 

know who the branch manager of PG Bank was at that time. After receiving 

the draft, he along with Bubul Das verified the same and after finding it to 

be correct, the draft was cleared. On the next day, another draft of ₹10 lakh 

came from PG Bank for clearance but after verifying the same, they found 

that there was mismatch in the signatures, and therefore, they informed the 

matter to the Branch manager who accordingly, contacted the branch 

manager of Jonai Branch regarding the matter. Jonai branch informed that 

they had not issued the said draft, and therefore, the draft amounting to ₹10 

lakh was returned by him. Later on, he informed the matter to the police. 

Mat. Ext. 2 and 3 are the drafts which came for clearance. M.Ext. 2(1) and 

2(2) are signatures of P. R. Bora, Tezpur Branch. M. Ext. 3(1) and 3(2) 

which are the seals of PG bank, M. Ext. 2(ka) and 2(kha), M. Ext. 3(ga) and 

3(gha) and M. Ext. 3(kha) were suspected to be forged. 

25. Likewise, PW3, Sri Bubul Das, the Sub Accountant of Apex Bank 

stated that he was the person responsible for authorizing the drafts which 

came from outside. At the time of the incident, they received a draft through 

PG bank, Tezpur Branch which had been issued by Apex bank, Jonai Branch 

in favour of Regional Director, Central Silk Board. On the first occasion a 

draft amounting to ₹7,70,000/- came to their bank which was accordingly 

cleared and money was transferred by their bank to PG Bank. On the next 
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day, another draft amounting to ₹10 lakh came but as there was mismatch 

in the authorized signatures, he got in touch with the Branch Manager who 

informed him that no such draft was issued by their branch. 

26. PW4, Hiranya Kr. Barua another vital witness also stated that one 

night at around 2-2:30 am, police came to his house and asked him to show 

them the house of accused Arun Das accordingly he had shown the house of 

Arun Das, but police did not find Arun Das at home. However, the wife and 

children of Arun Das were present. Nevertheless, police seized ₹2,81,000/- 

and some change from the bedroom of accused Arun Das and also seized a 

new steel almirah, TV and other items.  

27. PW5, Mukut Saikia the owner where Arun Das resides as tenant 

stated that one night police came accompanied with Hiranya Barua to his 

house and informed him about an incident of dacoity and caused search in 

the house of his tenant Arun Das and eventually seized an almirah, few 

household goods, one cheque book and some money. Ext. 4 is the seizure 

list. Mat. Ext. 4 is the cheque book seized by police. 

28. PW6, Prasanta Kr. Burjorbarua states that in the year 2003, he was 

working as the Senior Manager at Pragjyotish Gaonliya Bank, Tezpur Branch, 

which is now known as Assam Gramin Vikas Bank. He stated that a savings 

account in the name of Director Central Silk Board, Napam, Tezpur, was 

opened. 2/3 days later, the accused (referring to co-accused Kailash Sarma) 

informed him that the bank account has been opened in the name of Central 

Silk Board, Napam and a draft of ₹7,70,000/- drawn upon Apex Bank, 

Tezpur has been deposited, which was issued by Apex bank, Jonai Branch. 

The draft was cleared by Apex Bank, Tezpur according to rules and the 

money was deposited in Central Silk Board‟s bank account. After two days, 

accused Kailash Sharma informed that another draft amounting to 

₹10,00,000/- was deposited by Central Silk Board and was sent to Apex 

bank, Tezpur branch for collection. On the very next day, Manager of Apex 

Bank, Tezpur branch informed that draft of ₹10 lakh that came for clearing 

to their branch is doubtful and issuing branch Jonai, having been contacted, 

the payment of the draft was kept in hold. He again testified that after 
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checking the account of the Central Silk Board he noticed an amount of ₹7 

lakhs had already been withdrawn and ₹70,000/- was left in the said 

account. The next day, Apex Bank, Tezpur, informed that the draft of ₹10 

lakh was a forged one and in this regard an ejaher had been lodged. Later 

on, accused Arun Das has been identified and apprehended by police and 

police raided the house of Arun Das and seized some furniture and cash 

from his house. 

29. From the evidence and documents produced and proved by the 

prosecution makes it abundantly clear that it is none other than accused 

Arun Das who committed the offence of fraud as defined in Section 463 IPC 

punishable under section 468 IPC as the evidence against accused Arun Das 

are all direct, credible & trustworthy and therefore, this court do not find any 

infirmity in the finding of the learned trial court in holding the accused guilty 

u/s 468 IPC by the learned trial court. 

30. Now it is to be seen whether the trial court was right in holding the 

accused guilty under section 419 IPC as well.  

31. Section 419 IPC prescribes punishment for cheating by personation 

but the definition to cheat by personation has been prescribed in Section 416 

IPC. 

32. For this purpose one need to read the definition of Cheating as 

defined in section 416 IPC which reads as under: 

  ―416. Cheating by personation.—A person is said to “cheat by personation” if he 

cheats by pretending to be some other person, or by knowingly substituting one person for or 

another, or representing that he or any other person is a person other than he or such other 

person really is.  

  Explanation.—The offence is committed whether the individual personated is a real 

or imaginary person. 

  419. Punishment for cheating by personation.—Whoever cheats by 

personation shall be punished with imprisonment of either description for a term which may 

extend to three years, or with fine, or with both.” 
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33. In the above backdrop, this court is required to examine whether 

accused Arun Das personated himself to be another person for the purpose 

of cheating and on perusal of the evidence of PW7, Hemanta Ch. Kakoti, 

PW16, Sri Apurba Goswami, PW17, Sri Moneswar Boro, PW18, Sri Girin 

Moran, PW19, Sri Raju Lagashu, PW20, Sri Birinchi Kr. Tayang & PW21, Sri 

Pradip Kumar Boiri it is seen that the evidence of all the witnesses 

corroborated the evidence of each other in material particulars in no unclear 

terms that accused Arun Das by pretending himself as “Mr. Apurba 

Goswami” General Manager, Administration at the Apex bank Ltd. Head 

Quarter office at Guwahati made phone call to the branch manager of Apex 

Bank, Junai Branch and informed that a person named Moneswar Boro shall 

come to the branch and take the two series of drafts which had been double 

printed. Accordingly, Arun Das again by pretending himself as “Monsewar 

Boro” appeared before Branch Manager of Jonai branch and showed a letter 

with a forged signature of the then General Manager, Administration, 

wherein it was written that two series of drafts had been double printed and 

for the said reason, the two draft books needs to be returned and this fact 

has also been corroborated by evidence of PW19, Sri Raju Lagashu, who was 

working as Security Guard in Jonai Apex Bank in 2003 stating that on 12-11-

2003, at about 12:30, a person identifying himself as “Moneswar Boro” came 

to their branch and Branch Manager Ramesh Ch. Patir told him that the said 

person is a messenger who had come from the Head Office. At about 1:30, 

Ramesh Ch. Patir asked him to drop the said person Menswear Boro at the 

bus stand. He pointing towards Arun Das present at the dock said that he 

was the person who came as the messenger and who identified himself as 

Moneswar Boro. PW18, Sri Girin Moran who was working as Cashier in Jonai 

Branch since 1987 also stated that on 12-11-2003, he was called by the 

Branch Manager saying that a messenger had come, with a letter issued by 

the head office administration mentioning that two demand drafts were 

double issued. Branch manager, Ramesh Chandra Patir introduced the 

messenger as none other than accused Arun Das. 

34. PW17, Sri Moneswar Boro also corroborated the fact that he did not 

visit Junai Branch ever to collect two draft books at the instruction of 
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General Manager, Administration, Head Quarter by saying that at that time 

he had been serving in Apex Bank, Noonmati branch, since 1999 and on 28-

11-2003, he was informed by the Head Quarter General Manager, 

Administration, over the phone that on 12-11-2003, someone took two draft 

books from the Jonai Branch representing himself as Moneswar Boro. 

35. Apart from this, PW6, Prasanta Kr. Burjorbarua also states that in the 

year 2003, he was working as the Senior Manager at Pragjyotish Gaonliya 

Bank, Tezpur Branch, where a savings account in the name of Director 

Central Silk Board, Napam, Tezpur, was opened. PW7 Hemanta Ch. Kakoti 

also deposed that on 25-11-2003, a draft of ₹7,70,000/- in favour of Central 

Silk Board, Napang, Tezpur was presented in Tezpur branch for clearing 

through PG Bank and Tezpur Branch already made payment of the draft 

amount to PG Bank. Later, when the ₹10 Lakh draft was presented, it was 

learnt that even the ₹7,70,000/- draft was a forged one. The account in the 

name of Regional Director, Central Silk Board, Napang was fake and 

₹7,70,000/- had already been withdrawn from that account. 

36. PW37, Sri Durlav Ch. Das, who is the I.O. of the case deposed that 

on 28-11-2003, he was posted at Tezpur PS as SI of police. On that day, the 

OC received an ejahar from Bhanu Kr. Bose which was registered as Tezpur 

PS Case No. 855/03 vide GD Entry No. 1426 dated 28-11-2003 and he was 

entrusted to investigate the case and accordingly, he visited the place of 

occurrence, examined witnesses including the informant. In course of 

investigation, he seized some documents from the authorities of Tezpur 

Apex Bank including two fake demand draft amounting to ₹7,70,000/- and 

₹10 lakh vide demand draft nos. 765402 dtd. 02-12-2003 and 765408 dtd. 

22-11-2003 respectively. He also seized one cheque book requisition form 

dtd. 24-11-2003 vide Ext. 11 in the name of Regional Director, Central Silk 

Board in SB A/C No. 11008/37 issuing cheque book no. 868651 to 868700 

dtd. 25-11-2003 vide Ext. 11. He also seized a carbon copy of letter dtd. 28-

11-2003 regarding stop payment of D/D No. 765408 dtd. 22-11-2003 for ₹10 

lakh issued from Jonai Branch, Apex Bank which was addressed to the 

Supdt., Clearing House, SBI, Tezpur. He also seized ₹1,00,000/- vide seizure 
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list Ext. 7 on being produced by Ajit Narzary who is related to one of the 

accused Arun Das. The recovered money was alleged to have been handed 

over to Ajit Narzary by accused Arun Das. The above amount of money is a 

part of the total money amounting to ₹7,70,000 which had been fraudulently 

drawn by the accused Arun Das from PG bank, Tezpur branch. He also 

searched the house of accused Arun Das and recovered ₹2,81,600/- which 

was kept inside the steel almirah. Vide Ext. 7, he also seized one secretary 

table, one water filter, one 21 inch colour TV, 2 nos. of cream coloured 

armless chair, one 50 cheques SB account of accused which were made in 

presence of witnesses. He also seized one original dispatch register of Apex 

Bank, Jonai Branch related to some MICRO demand draft vide Sl. No. 1652 & 

1653 dtd. 12-11-2003 vide Ext. 9. During investigation, he also seized one 

deposit SB A/C pay-in-slip bearing A/C No. 11008/37 dtd. 24.11.03 

depositing demand draft no. 765402 and amounting to ₹7,70,000/- drawn 

on Apex Bank, Tezpur vide Ext. 6. Vide the same exhibit, he also seized one 

carbon copy of first clearing house slip dated 25-11-2003 related to PG Bank, 

Tezpur Branch having specific signature and payment made by Tezpur Apex 

Bank for ₹7,70,000/- in Sl. No. 2 of cheque. He also seized one PG bank SB 

cheque No. 868651 dtd. 27-11-2003 related to PG Bank, Tezpur Branch SB 

A/C No. 11008 in favour of Regional Director, Central Silk Board, Napam, 

Tezpur wherein transaction mentioned from 22-11-2003 to 27-11-2003 

credit ₹7,70,000/- dtd. 25-11-2003 and withdraw ₹7 lacs on 27-11-2003 vide 

cheque no. 868651 vide Ext. 6. He also recorded statement of accused Arun 

Das and arrested him and forwarded him to court. He completed his part of 

investigation as in the meantime, the case was transferred to CID. He 

handed over the CD to SI Someswar Laskar, CID, Assam, who after 

completion of remaining part of investigation, submitted the charge sheet. 

37. Therefore, from the evidence of witnesses discussed above, made it 

abundantly cleared that accused Arun Das first pretended himself to be Mr. 

Apurba Goswami General Manager, Administration of the Apex bank Ltd. 

Head Quarter office at Guwahati and secondly, he again pretended himself 

to be “Moneswar Boro” a messenger sent by General Manager to Jonai 

Branch, Apex Bank Ltd. for collection of the two demand drafts saying that it 
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were doubly issued and thirdly, he also pretended himself to be Regional 

Director, Central Silk Board, Napam, Tezpur for the purpose of withdrawing 

money by opening false account in the name of non-existent entity. 

38. Moreover, the evidence of CW1 Dr. Tilak Das, Joint Director of 

Forensic Science, Guwahati reveals that the forensic examination of 

questioned documents with the admitted documents was done by Mukul Ch. 

Kuli Senior Scientific Assistant worked in the FSL. From the opinion of expert 

of the FSL about matching of accused Arun Das‟s admitted writing and 

signatures with the disputed writings and signatures found in some of the 

questioned documents including the two forged cheques, account opening 

form etc have been fully established. 

39. Accused Arun Das did pretend himself in the above manners by 

knowing it fully well that he is neither Mr. Apurba Goswami General Manager 

nor Moneswar Boro nor he is Regional Director, Central Silk Board, Napam, 

Tezpur but he is Arun Das. As per explanation of Section 416 IPC Arun Das is 

a real person personated in another persons/ entity not imaginary one. The 

illustration (a) appended to Section 416 IPC makes the things more clear 

which reads as under: 

(a) „A‟ cheats by pretending to be a certain rich banker of the same 

name. „A‟ cheats by personation. 

40. In the present case, therefore, it is established beyond all reasonable 

doubt that accused Arun Das personated himself for the purpose of 

committing the offence of cheating and thereby fraudulently withdrawn ₹7 

Lakhs from  PG Bank on being cleared by Apex Bank Ltd. Tezpur in the name 

of Director, Central Silk Board, Napam, Tezpur. 

41. So, in this context, after careful and thorough scrutiny of the 

evidence and documents available on record, this court is in full agreement 

with the findings of the learned trial court that accused Arun Das committed 

the offences of cheating by personation and there is no infirmity in the 

findings of the learned trial court requiring any interference by this court. 
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42. Learned trial court vide order dated 11-09-2006 framed charge u/s 

468/420 IPC but convicted the accused u/s 468/419 IPC, acquitting accused 

from the charge u/s 420 IPC. Since, punishment u/s 419 is lesser than the 

punishment prescribed under 420 IPC, there is no legal impediment in 

convicting the accused u/s 419 IPC instead of convicting accused u/s 420 

IPC but, the learned trial court did not specifically mentioned in the 

impugned judgment that he convicted accused u/s 419 IPC for an offence 

which prescribes lesser punishment instead of convicting him u/s 420 IPC 

which prescribes higher punishment. Even otherwise, the observation of the 

learned trial court acquitting the accused from charge u/s 420 IPC carries no 

worth. 

43. On perusal of the impugned judgment, it appears that learned trial 

court convicted accused Arun Das u/s 468 IPC and sentenced him to 

undergo S.I. for two years and to pay fine of ₹10,000/- i/d S.I. for 6 Months. 

Learned trial court also convicted and sentenced accused Arun Das u/s 419 

IPC and sentenced him to undergo S.I. for 6 months but no fine was 

imposed. However, sentences were directed to run concurrently. 

44. As it seems, given the nature and gravity of the offence committed 

by accused and punishment prescribed under both the penal provisions of 

Section 419/468 IPC the quantum of punishment awarded by the learned 

trial court appears to be inadequate because Section 468 IPC prescribe 

punishment with imprisonment of either description for a term which may 

extend to seven years, and shall also be liable to fine whereas learned trial 

court awarded only 2 years S.I. and fine of ₹10,000/-. Likewise, Section 419 

IPC prescribes punishment with imprisonment of either description for a 

term which may extend to three years, or with fine, or with both whereas 

learned trial court awarded punishment of only 6 months S.I.. Therefore, 

prima facie the sentence awarded by the learned trial court appears 

inadequate against the statutory prescription. However, as provided in 

Section 377(2) of the Cr.P.C. this court cannot modify the sentence awarded 

by the learned trial court unless Public Prosecutor present an appeal against 

the sentence on the ground of its inadequacy. Moreover, the court cannot 
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enhance sentence without giving to convict/ accused a reasonable 

opportunity of showing cause against such enhancement. Therefore, this 

court has no option but to maintain the sentence awarded by the learned 

trial court. 

45. In view of the finding of this court, the appeal is dismissed as of 

having no merit. 

46. Let a copy of this judgment along with the case record GR Case No. 

1716/2003 be send back to the Court of learned Chief Judicial Magistrate, 

Sonitpur, Tezpur for information. 

47.  The judgment is signed, sealed and delivered on this 4th day of 

May, 2022.  

    (C.B. Gogoi) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

Dictated and corrected by me. 

            
 (C.B. Gogoi) 

Sessions Judge, 
Sonitpur, Tezpur. 


